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AN ACT concerning State Governnent.

Be it enacted by the People of the State of Illinois,

represented in the General Assenbly:

Section 1. Short title. This Act may be cited as the

Public Service Accountability Act.

Section 5. Legislative intent. The | egislature finds
that using private contractors to provide public services
formerly provided by public enpl oyees does not always pronote
the public interest. To ensure that citizens of this State
receive high quality public services at a low cost, wth due
regard for the taxpayers of this State, the service
reci pients, and the needs of public and private workers, the
legislature finds it necessary to regulate privatization
contracts and to protect those workers who report conditions
and practices that inpact on the efficiency and quality of
public services provided by private contractors. The
| egislature further finds it necessary to ensure that access
to public information guaranteed by t he Freedom of
Information Act is not in any way hindered by the fact that

public services are provided by private contractors.

Section 10. Definitions. For purposes of this Act:

"State agency" or "agency" neans executive offices,
depart nents, di vi si ons, bur eaus, aut horities, bodi es
corporate and public of the State, boards, comm ssions, or
other offices or officers in the executive branch of State
gover nnent .

" Enpl oyee of a private contractor” neans a worker
directly enployed by a private contractor or subcontractor or
an i ndependent contractor that provides supplies or services

to a private contractor. This termincludes fornmer enployees
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of a private contractor or subcontractor and fornmer
i ndependent contractors.

"Di scrimnation or retaliation” means a t hreat,
intimdation, or any adverse change in an enployee's wages,
benefits, or terns or conditions of enploynent as a result of
the enployee reporting a violation of this Act. In the case
of a person who is not an enployee of the private contractor,
this termincludes any adverse action taken against the
person or the person's enployer as a result of reporting a
violation of this Act, including the cancellation of or
refusal to renew a contract with the person or the person's
enpl oyer.

"Services" nmeans, wWith respect to a private contractor,
all aspects of the provision of services provided by a
private contractor pursuant to a privatization contract, or
any services provided by a subcontractor of a private
contractor.

"Person"” nmeans an individual, corporation, partnership,
firm organi zation or association acting individually or as a
group, institution, federal, State, or local governnenta
entity, or any other public or private entity.

"Privatization contract" nmeans an agr eement or
conbi nati on or series of agreenent s by whi ch a
non-governnental person or entity agrees with a State agency
to provide services valued at $100,000 or nore that are
substantially simlar to and in lieu of services that are
bei ng provided by regul ar enpl oyees of an agency upon or
after the effective date of this Act and that result in the
reduction in force of at I|east one permanent, classified
enpl oyee. Notwithstanding any provision of this Act to the
contrary, any agreenent entered into prior to the effective
date of this Act, including any anmendnents or renewal s of
t hose agreenents, shall not be considered a privatization

contract. This Act shall not apply to contracts if any of the
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foll ow ng apply:

(1) The services are not available within the
agency or are of such a highly specialized or technical
nature that the necessary know edge, skills, or expertise
is not available wthin the agency;

(2) The services are incidental to a contract for
t he purchase or | ease of real or personal property;

(3) There is a denonstr at ed need for an
i ndependent audit, review, or investigation;

(4) The State 1is not able to provide equi pnent,
materials, facilities, or support services in t he
| ocation where the services are to be perforned;

(5) The contract is for professional services that
are typically render ed on a case-by-case or
proj ect-by-project basis, such as |egal, professional
engi neering, structural engineering, |and surveying, or
architectural services, and the services are: (i) limted
to the duration of the project, normally not to exceed 2
years, or (ii) are provided on an intermttent basis for
the duration of the contract.

(6) The need for services is urgent, tenporary, or
occasional, such that the time necessary to hire and
train enployees would render obtaining the services from
State enployees inprudent. The contract for urgent,
tenporary, or occasional services shall be limted to 90
days' duration, with any extension subject to review and
approval ;

(7) Efforts to recruit State enployees to perform
work authorized by |aw have failed because no applicant
meeting the mninumqualifications has applied for the
j ob;

(8) The <contract is for services of private
counsel

(9) The <contract is for services for training
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courses that can not be provided by current State

enpl oyees;

(10) The <contract 1is for hi ghway, structure,
airport, or transit <construction or for building and
structure construction;

(11) The contract includes the purchase of care, as
defined in the Illinois Procurenent Code, and facilities
i censed under the Nursing Honme Care Act of 1971

(12) The <contract includes a grant, as defined in
the Illinois Procurenent Code;

(13) There is a conflict of interest; or

(14) The agreenent was entered into prior to the
effective date of this Act, including any agreenent
resulting from a rebidding or previously privatized
service or an agreenment renew ng or ext endi ng a
privatization contract.

"Private contractor" nmeans any entity that enters into a
privatization contract as that term is defined in this
Secti on.

"Public enpl oyee" means an enployee of any State
departnment or agency.

"Public record" neans a public record as defined in the
Freedom of Information Act, and al so includes any docunent
relating to the privatization contract or performance under
the privatization contract, prepared, received, or retained
by a contractor or subcontractor whether that docunent be
handwitten, typed, tape-recorded, printed, photocopied,
phot ogr aphed, or recorded by any other method but excluding
those docunents that would be considered as exenptions under
the Freedom of Information Act which include trade secrets,
bi d proposal s, fornulae, and designs.

"Subcontractor” means a subcontractor of a private
contractor for work under a privatization contract or an

anendnent to a privatization contract.
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Section 15. Privatization contracts; requirenents.

(a) No State agency shall nmake any privatization
contract and no privatization contract shall be valid unless
t he State agency and the <contractor conply wth the
requi renents of this Act, including listing those specified
provisions in the privatization contract as required by this
Act .

(b) The State agency shall prepare a specific witten
st at enent of t he services to be provided under the
privatization contract, including the specific quantity and
standard of quality of the subject services. This statenent
shall be a public record, shall be filed in the agency, and
shal |l be published in the State register

(c) For each position in which a contractor will enploy
a person pursuant to the privatization contract, the m ninum
conpensation to be paid for the position shall be:

(1) the greater of the wage rate paid at step one
of the grade or classification wunder which an agency
enpl oyee whose duties are nost simlar is paid plus
provi sion of conparable health insurance and pension
contributions equivalent to the benefit paid by the
agency for those enployees or the cash value of the
benefit; or

(2) the private sector conpensation rate, or
prevailing rate, including the value of health and other
benefits, for that position as determned by the
Departnent of Labor.

(d) No anmendment to a privatization contract shall be
valid if it has the purpose or effect of avoiding any of the
requi renents of this Act.

(e) Every privatization contract shal | contain
provi si ons requiring the contractor to offer available
enpl oyee positions pursuant to the <contract to qualified

regul ar enployees of +the agency whose State enploynent is
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term nated because of the privatization contract. Every
contract shall also <contain provi si ons requiring t he
contractor to conply with a policy of nondiscrimnation and
equal enpl oynent opportunity for all persons and to take
affirmative steps to provide equal opportunity for al
per sons.

(f) Every privatization contract shal | contain
provi sions regarding the process for determ ning whether or
not to disclose a particular record or type of record. The
privatization contract shall specify who is responsible for
determning whether or not disclosure is required and shal
outline the liability of the parties to the contract for
failure to disclose as required by either the Freedom of

| nformati on Act or this Act.

Section 20. Review of contract costs.

(a) Any State agency considering whether to enter into a
privatization contract shall prepare a conprehensive witten
estimate of the costs of regular agency enpl oyees providing
the subject services in the nost cost-efficient manner. The
estimate shall include all direct and indirect costs of
regul ar agency enployees providing the subject services
i ncluding, but not limted to, pension, insurance, and other
enpl oyee benefit costs. Upon conpletion of the cost estinmate,
the State agency shall notify any enployee organization
representing agency enpl oyees who may be affected and provide
a copy of the witten estinate and notification of
consideration to enter into a privatization contract. For the
purposes of this estimate, any enployee organization may
propose anendnents to any relevant collective bargaining
agreenent to which it is a party. An enployee organi zation
must submt amendnents for consideration wthin 35 working
days prior to the final day for the agency to receive seal ed

bids. This estimate shall remain confidential until after the
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final day for the agency to receive sealed bids for the
privatization contract at which tine the estimte shal
becone a public record, shall be filed wth the agency, and
shal |l be published in the State register
(b) Any State agency required to conplete a witten
estimate of costs evaluation as detailed in subsection (a) of
this Section shall also prepare a comrunity inpact eval uation
that shall be submtted to the GCeneral Assenbly when the
issuance of a privatization contract would result in the
closure of a State facility or the layoff of the |esser of 50
enpl oyees or 50% of the staff of a State facility or agency.
A comunity inpact evaluation shall also be submtted to the
General Assenbly when a private entity that hol ds a
privatization contract wth a State agency seeks to | ayoff
the | esser of 50 enployees or 50% of the staff performng
work pursuant to the privatization contract. Any tine a
community inpact evaluation is required pursuant to this Act,
a report shall be presented to the General Assenbly no |ater
t han 3 nont hs prior to the planned issuance of a
privatization contract or the inplementation of a facility
closure or the layoff of enployees. The community i npact
eval uation shall be in the formof a report to the GCeneral
Assenbly and shall include, but not be Ilimted to, the
fol | ow ng:
(1) State revenues expected to be saved as a result
of the proposed |ayoff or facility or agency cl osing;
(2) the rationale for the layoff or facility or
agency cl osi ng;
(3) the function and duties of the State enpl oyees
that will be laid off;
(4) whether the function and duties of +the State
enployees to be laid off wll be perforned by another
section of State governnent, and if so, which section;

(5) the econom c inpact on the conmmunity where the
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proposed layoff or <closure of a facility or agency is

| ocat ed,;

(6) the analyses of current and projected economc
and | abor conditions of the comunities affected by the
proposed | ayoff or facility or agency closure;

(7) any other data that pertains to the economc
and | abor inpacts on Illinois communities as a result of
t he proposed layoff or facility or agency cl osing; and

(8) any other data that the General Assenbly nmay
request concerning the proposed |ayoff or facility or
agency cl osi ng.

(c) The agency shall publicly designate the bidder to
which it proposes to award the privatization contract. In
selecting a contractor, the agency shall consider t he
contractor's past performance and its record in this State or
any other state of conpliance with federal, state, and | ocal
| aws, i ncl udi ng t he di scl osures and certification
requirenents required by this Act. A bidder who does not
satisfy the disclosure and certification requirenents of this
Section shall not be awarded a privatization contract under
this Act.

(d) The agency shall prepare a conprehensive witten
anal ysis of the contract cost based upon the designated bid,
specifically including the costs of transition frompublic to
private operation, of additional unenploynment and retirenent
benefits, if any, and of nmoni tori ng and ot herw se
adm nistering contract performance. |f the designated bidder
proposes to performany or all of the contract outside the
boundaries of the State, the contract cost shall be increased
by the amount of incone tax revenue, if any, that wll be
lost to the State by the corresponding elimnation of agency
enpl oyees, as determ ned by the Departnent of Revenue to the
extent that it is able to do so.

(e) The head of the agency shall «certify in witing
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t hat :

(1) he or she has conplied with all provisions
of this Section and of all other applicable |aws;

(2) the quality of the services to be provided
by the designated bidder is likely to satisfy the
quality requirenents of the statenent pr epar ed
pursuant to this Act, and to equal or exceed the
quality of services that <could be provided by
regul ar agency enpl oyees;

(3) the contract cost will be at |east 10% | ess
than the estimated cost, taking into account al
conparable types of <costs and all the additional
costs of the contract as specified in this Act; and

(4) the proposed privatization contract is in
the public interest and neets the applicable quality
and fiscal standards set forth in this Act.

Any privatization contract entered into by a State agency
and the agency certification described above shall be a
public record and subject to disclosure pursuant to the

Freedom of Informati on Act.

Section 25. Mnitoring and enforcenent of privatization
contracts.

(a) No contractor shall award a subcontract for work
under a contract or an anendnent to a contract w thout the
approval of the selection of the subcontractor and the
provisions of the subcontract by agency head or his or her
desi gnee.

(b) Each contractor shall file a copy of executed
subcontract or amendnment to the subcontract with the agency.
The agency shall maintain the subcontract or anendnent as a
public record.

(c) Any private contractor awarded a privatization

contract, and any subcontractor to a private contractor
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subject to these provisions, shall file with the agency head
copies of financial audits of the private contractor prepared
by independent, <certified public auditors at |east annually
during the course of the contract term

(d) Al privatization contracts shall include a contract
provi sion specifying that in order to determne conpliance
wth these principles, as well as the contract, the private
contractor shall be required to provide the State or its
agents reasonable access through representatives of the
private contractor to facilities, records, and enpl oyees that
are used in conjunction with the provision of contract
servi ces, except where prohibited by federal or State | aws,
regul ations, or rules.

(e) The private contractor shall submt a report, not
| ess than annually during the term of the privatization
contract, detailing the extent to which the contractor has
achi eved the specific quantity and standard of quality of the
subject services as specified by the agency and its
conpliance wth all federal, State, and |ocal |aws including
any conpl ai nt s, citations, or findi ngs i ssued by
adm ni strative agencies or courts.

(f) The State agency may seek contractual renedies for
any violation of a privatization contract. In addition, if a
contract or fails to conply with the wage standards,
enpl oynent provisions or union provisions in this Act, any
person or entity aggrieved by the violation may bring a claim
for equitable and other relief including backpay. In any
| awsuit brought for reasons listed in this subsection, an
aggrieved person or entity shall be entitled to costs and

attorney fees.

Section 30. Conpliance; privacy actions.
(a) Public records that a contractor, subcontractor,

enpl oyee, or agent possesses, nodifies, or creates pursuant
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to a privatization contract shall at all times and for al
purposes remain the property of the State. A contractor,
subcontractor, enployee, or agent of a contract or or
subcontractor shall have no ownership rights or interest in
any public records that the contractor, subcontract or,
enpl oyee, or agent possesses, nodifies, or creates pursuant
to a contract, subcontract, or anendnent to a contract or
subcontract and shall not inpair the integrity of any public
record that the contractor, subcontractor, enployee, or agent
possesses or creates.

(b) Any public record that a State agency provides to a
contractor or subcontract or or that a contractor or
subcontractor creates shall be and remain a public record for
the purposes of the Freedom of Information Act and the
enforcenment provisions of that |Iaw shall apply to any failure
to disclose records under this Section.

(c) A private contractor who fails to disclose a record
that the privatization contract requires to be disclosed or
that the State agency directs to be disclosed shall be liable
to the State agency for any fines or penalties assessed
agai nst the agency for the violation of the Freedom of
| nformati on Act concerning that record.

(d) No contractor or subcontractor or enployee or agent
of a contractor or subcontractor shall disclose to the public
any public records that it possesses, nodifies, or creates
pursuant to a contract, subcontract, or anmendnment to a
contract and that the State agency:

(1) is prohibited fromdisclosing pursuant to State
or federal law in all cases;

(2) may disclose pursuant to State or federal |aw
only to certain entities or individuals or under certain
condi tions; or

(3) may wthhold fromdisclosure pursuant to State

or federal law. No provision of this subsection shall be
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construed to prohibit any contractor fromdisclosing

public records to any of its subcontractors to carry out

t he purposes of its subcontract.

(e) No contractor, subcontractor, enployee, or agent of a
contractor or subcontractor shall sell, market, or otherw se
profit fromthe disclosure or use of any public records that
are in its possession pursuant to a contract, subcontract, or
anendnent to a contract or subcontract, except as authorized
in the contract, subcontract, or anendnent.

(f) Any contractor or subcontractor, or enployee or agent
of a contractor or subcontractor, that |earns of any
violation of the provisions of this Act shall, no later than
7 cal endar days after learning of the violation, notify the
agency head and the Attorney General of the violation.

(g) In addition to any renedies provided under the
Freedomof Information Act, if any person violates any
provi sion of subsections (a) or (b) of this Section, the
Attorney Ceneral may bring an action against that person
seeking damages on behalf of the State for the violation,
restitution for damages suffered by any person as a result of
the violation, or inposition and recovery of a civil penalty
of not nore than $50, 000 for the violation.

In addition to the renedies that may be brought by the
Attorney General, any person aggrieved by a violation of any
provi sion of subsections (a) or (b) of this Section may bring
an action in any State court to recover any danmages suffered
as a result of the violation.

I n any action brought under this subsection, the court
may:

(1) order disgorgenent of any profits or other
benefits derived as a result of a violation of any
provi sion of subsections (a) or (b) of this Section;

(2) award punitive damages, costs, and reasonable

attorneys' fees; and
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(3) order injunctive or other equitable relief.

Proof of public interest or public injury shall not be

required in any action brought under this subsection (g).

No action may be brought nore than 3 vyears after the
occurrence of the violation.

Any person who knowingly and wllfully violates any

provi sion of subsections (a) or (b) shall be guilty of a

Class 3 felony.

Section 35. Prohibition against discrimnation.

(a) No person shall retaliate or discrimnate in any
manner agai nst any public enpl oyee or enployee of a private
contractor because that enployee, or any person acting on
behal f of the enpl oyee, acting in good faith:

(1) engaged in any disclosure of i nformation
relating to the services provided by a private contractor
pursuant to a privatization contract;

(2) advocated on behalf of service recipients with
respect to the care or services provided by the private
contractor; or

(3) initiated, cooperated, or otherw se participated
in any investigation or proceeding of any governnental
entity relating to the services provided pursuant to a
privatization contract.

(b) No person shall retaliate or discrimnate in any
manner agai nst any public enpl oyee or enployee of a private
contractor because the enployee has attenpted or has an
intention to engage in an action described in subsection (a)
of this Section.

(c) No person shall by contract, policy, or procedure
prohibit or restrict any enployee of a private contractor
from engaging in any action for which a protection agai nst
discrimnation or retaliation is provided under this Section.

(d) This Section does not protect disclosures that woul d
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violate federal or State law or dimnish or inpair the rights
of any person to the continued protection of confidentiality
of comuni cations provided by State or federal |aw

(e) Wth respect to the conduct described in subsection
(a) of this Section, an enployee of a private contractor
shall be considered to be acting in good faith if the
enpl oyee reasonably believes that the information is true and
the information di scl osed by the enployee: (i) evidences a
violation of any law, rule, or regulation, or of a generally
recogni zed professional or clinical standard; or (ii) relates
to the care, services, or conditions that potentially
endanger one or nore recipients of service or enployees
enpl oyed pursuant to a privatization contract.

(f) The identity of an enployee of a private contractor
who conplains in good faith to a governnent agency or
departnent or any nenber or enployee of the State |egislature
about the quality of services provided by a private
contractor shall remain confidential and shall not be
di scl osed by any person except wupon the knowng witten
consent of the enployee of the private contractor and except
in the case where there is immnent danger to health or
public safety or an imm nent violation of crimnal |aw.

(g) Any current or fornmer public enployee or enpl oyee of
a private contractor who believes that he or she has been
retaliated or discrimnated agai nst in vi ol ation of
subsections (a), (b), or (c) of this Section may file a civil
action in any State court of conpetent jurisdiction against
t he person believed to have violated these subsecti ons.

(h) If the court determines that a violation of this
Section has occurred, the court shall award any damages t hat
result fromthe unlawful act or acts, including conpensatory
damages, reinstatenent, reinbursenent of any wages, salary,
enpl oynent benefits, or other conpensation denied or lost to

such enpl oyee by reason of the violation, as well as punitive
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damages, attorneys' fees, and costs, including expert w tness
fees. The court shall award interest on the anmpbunt of danages
awarded at the prevailing rate.

(i) The <court my issue tenporary, prelimnary, and
permanent injunctive relief restraining violations of this
Act, including the restraint of any wthholding of the
paynment of wages, salary, enploynent benefits, or other
conpensation, plus interest, found by the court to be due and
the restraint of any other change in the ternms and conditions
of enploynment and may award any other equitable relief as may
be appropriate, including enploynent, reinstatenent, and
pronoti on.

(j) An action my be brought under this subsection not
later than 2 years after the date of the last event
constituting the alleged violation for which the action is
br ought .

(k) Any person who violates a provision of subsections
(a), (b), or (c) of this Section shall be subject to a civil
penalty of not to exceed $10,000 for each violation. In
determ ning the amount of any penalty under this subsection
the appropriateness of the penalty to the size of the
busi ness of the person charged and the gravity of the
violation shall be considered. The anmount of any penalty
under this subsection, when finally determned, may be
deducted fromany suns owwng by the State to the person
charged or ordered to be paid to the enpl oyee or enpl oyees
who suffered retaliation or discrimnation, as ordered by the
court.

(I') In any civil action brought wunder this Act, the
conplainant shall have the initial burden of making a prinma
facie showi ng that any behavi or described in subsections (a),
(b), or (c) of this Section was a contributing factor in the
adverse action or inaction alleged in the conplaint. A prima

faci e case shall be established if the conplainant can show
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that the respondent knew of the conplainant's protected
activities at the tine that the all eged unfavorable action or
i naction was taken and the discrimnatory action occurred
within a period of time that a reasonable person could
conclude that an activity protected by subsections (a), (b),
or (c) of this Section was a contributing factor in the
discrimnatory treatment. Once the conpl ai nant establishes a
prima facie case, the burden shifts to the respondent to
denonstrate, by clear and convincing evidence, that it would
have taken the sanme adverse action or inaction in the absence
of such behavi or.

(m Each private contractor shall post and keep posted,
in conspicuous places on its premses where notices to
enpl oyees and applicants for enploynent are customarily
posted, a notice, to be prepared or approved by t he
secretary, setting forth excerpts from or sunmaries of, the
pertinent provisions of this Act and information pertaining
to the filing of a charge under this Section. Any enployer
that willfully violates this Section may be assessed a civil

penalty not to exceed $100 for each separate of fense.

Section 40. Nonpreenption. Nothing in this Act preenpts
any other law, and nothing in this Act shall be construed or
interpreted to inpair or dimnish in any way the authority of
any locality, municipality or subdivision to enact and
enforce any l|law that provides equi val ent or greater

protections for its enpl oyees.

Section 45. Severability. [If any provision of this Act
or its application to any person or circunstances is held to
be invalid, the invalidity of that provision or application
does not affect other provisions or applications of this Act
that can be given effect wthout the invalid provision or

appl i cation.


SOLIMAR DFAULT BILLS NONE
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1 Section 99. Effective date. This Act takes effect upon

2 becom ng | aw.


SOLIMAR DFAULT BILLS NONE


